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e Mr .  Cha i rman ,  S i r ,

My  de lega t i on  wou ld  l i ke  t o  beg in  by  unde r r_ i n i ng  t he
impo r tance  o f  Agenda  r t em 1  0  s i - nce  i t  r e fa tes  t o  t he  ques t i on
o f  t he  human  r i gh ts  o f  pe rsons  sub j  ec ted  to  any  fo rm o f
de ten t i on  o r  imp r i sonmen t .  Du r i ng  t h i s r  ds  we l l  as  ea r l - i e r
sess ions  o f  t he  commiss ion  r  w€  have  f  o l - l owed  the  deba te  unc le r
t h i s  agenda  i t em  w i t h  g rea t  i n t e res t  because  o f  t he
human i t a r i an  d imens ions  o f  t he  i s sues  i nvo rved .  r n  pa r t i cu ra r
we  have  aga in r  ds  i n  t he  pas t ,  ca re fu1 l y  s t ud ied  t he  repo r : t s
o f  t he  spec ia l  Rappor teu r  on  To r tu re  and  the  work ing  Group
on  En fo r ced  o r  r nvo lun ta r y  D i  sappea rances .  L i ke  seve ra t  o t_ ' e r
de lega t i ons ,  we  a re  conce rned  t ha t ,  desp i t e  t he  ex i s t ence
o f  i n t e rna t i ona l  s t anda rds  and  na t i ona r  l aws ,  i nc i den t s  o f
t o r t u re  and  en fo r ced  o r  i nvo lun ta r y  d i sappea rances  con t i nue
to  occu r  i n  va r  j . ous  pa r t s  o f  t he  wor ld .

Mr .  Cha i rman ,  t he  Spec ia l  Rappor teu r  on  To r tu re  has
r i gh t l y  po_ in ted  ou t  i n  h i s  r epo r t  t ha t  s i nce  no  soc ie t y  i s
immune  to  to r tu re ,  and  s ince  to r tu re  may  take  p lace  eve rywhere ,
the  need  to  take  e f fec t i ve  p reven t i ve  measures  i s  re r -evan t
fo r  a l l  coun t r i es .  we  a re  a1 t  ag reed  tha t  t o r tu re  i s  among f
t he  mos t  he inous  v i o ra t i ons  o f  human  r i gh t s .  we  a r so  ag ree
tha t  Lo r tu re  may  take  many  fo rms  and  occu r  i n  w ide l y  d i f f e ren t
s i t ua t i ons '  r t  may  be  used  t o  supp ress  d i ssen t  and  t o  f o r ce
comp l i ance ,  i n  v i o l a t i on  o f  t he  r i gh t  t o  egua l i t y  and  t o  equa l
oppor tun i t y .  The  wors t  t ypes  o f  t o r tu re  a re  known  to  be
p rac t i ced  i n  p r i son  ce l r s  and  de ten t i on  cen t res .  The  o the r
man i f es ta t i on  o f  t o r t u re ,  mo re  i ns t i t u t i ona l  and  l i nked  t o  c r .



/ t  po l i t i ca l  s ys tem,  1s  l ess  ove r t l y  phys i ca l  i n  i t s  abuse  and

may  be  more  d i f f i cu l t  t o  de tec t .  Th i s  f o rm  o f  t o r t u re  i s

v i s i b l e  i n  t he  den ia l  o f  r espec t  f o r  t he  human  pe rson  and

the  e f f o r t  t o  deny  h i s  i nd i v i dua l  pe rsona l i t y .  To r t u re  j n

h i s  f o rm  can  be  seen  espec ia l l y  i n  t he  case  o f  Sou th  A f r i ca

where  the  ma jo r i t y  o f  t he  peop le  a re  den ied  equa l  r i gh ts  and

whe re  t he  po l i t i ca l  s ys tem i s  bu i l t  on  rac i s t  con temp t  and

humi l i a t i on .  I n  f ac t ,  t he  ve ry  ex i s t ence  o f  apa r t j r e i d  c rea tes

an  env i r onmen t  whe re  pe rs i s t en t  i ns t i t u t i ona l  i n j us t i ce  t h r i ves

toge the r  w i t h  phys i ca l  t o r t u re  o f  t he  wo rs t  t ype  s i nce  t hey

a re  bo th  t he  na tu ra l  ex tens ion5o f  s t a te  po l i c y .

Mr .  Cha i rman ,  wh i l e  t o r t u re  and  o the r  human  r i ghLs

i ssues  may  occu r  i n  any  s i t ua t i on ,  such  abuses  w i l l  r ema j -n

i so la ted  cases  i f  t he re  a re  e f f ec t i ve  me thods  o f  r ed ress .

We  fee l  t ha t  t he  rea l l y  e f f ec t i ve  measu res  aga ins t  t o r t u re ,

o r  i ndeed  aga ins t  o the r  f o rms  o f  human  r i gh t s  v i o l a t i ons  as

en fo r ced  o r  i nvo lun ta r y  d i sappea rances ,  have  t he  same  s ta r t i . ng

po in t  as  t he  ru l e  o f  l aw  i n  gene ra l .

\ /  The  r i gh t  t o  l i f e  o r  pe rsona l  l i be r t y  i s  one  o f  t l r e

f undamen ta l  r i gh t s  con fe r red  on  a l l  c i t i zens  o f  I nd ia  by  t he

Cons t i t u t i on  o f  I nd ia .  Spec i f i ca l l y ,  A r t i c l e  21  o f  t he

Cons t i t u t i on  p resc r i bes  t ha t  no  pe rson  sha l l  be  dep r i ved  o f

h i s  l i f e  o r  pe rsona l  l i be r t y  excep t  acco rd ing  to  the  p rocedure

es tab l i shed  by  I aw .  I t  i s  no t  on l y  cons t i t u t i ona l  p rov i s l ons

wh i ch  ensu re  t he  r i gh t  t o  l i f e  o r  pe rsona l  l i be r t y  and  t he

d ign i t y  o f  t he  i nd i v i dua l ,  bu t  as  much  I nd ia ' s  democ ra t i c

t emper  and  t r ad i t i ons  and  i t s  ab id i ng  f a i t h  i n  t he  ru l e  o f

l aw .

' r , /_



J  The  l aw  i n  I nd ia  f o rb i ds  a  po l i ce  o f f i ce r  t o  use  more

than  the  m in imum fo rce  requ i red  to  dea l  w i th  a  pa r t i cu la r

s i t ua t i on .  The  l aw  codes  deny  the  power  to  cause  the  dea th

o f  t he  pe rson  sough t  t o  be  a r res ted  by  t he  po l i ce  o f f i ce r ,

even  l f  he  i s  r es i s t i ng  o r  i s  evad ing  a r res t .  use  o f  f o r ce

wh i ch  i s  d i sp ropo r t i ona te  t o  t he  s i t ua t i on  i s  unau tho r i sed '

I n  case  any  i l l eg i t ima te  use  o f  f o r ce  by  t he  po l i ce  f o r  any

pu rpose  wha tsoeve r  comes  t o  no t i ce ,  t he  i ns t r uc t i ons  requ i re

an  immed ia te  i nqu i r y  t o  be  conduc ted  i n to  the  c i r cums tances

o f  Lhe  case .  I f  any  p r ima  f ac i e  ev i dence  o f  excess i ve  o r

i l l eg i t ima te  use  o f  f o r ce  i s  f ound ,  t he  de l i nquen t  o f f i c i a l

i s  l i ab l e  f o r  seve re  pun i shmen t .  I f  a  pe rson  d i es  i n  po l i ce

cus tody ,  p rocedure  requ i res  tha t  an  i ndependen t  i nqu i r y  i n to

the  cause  o f  dea th  be  done  by  t he  mag i s t r a te -  Th i s  i s  an

impor tan t  s ta tu to ry  p ro tec t i on  s ince  i n  I nd ia  the  execu t i ve

and  j ud i c i a rY  a re  sePa ra te -

l 4 r .  cha i rman ,  t he  Governmen t  o f  I nd ia  has  i ssued

d i rec t i ves  f rom t ime  to  t ime  on  the  need  fo r  po l i ce  o f f i ce rs

to  des i s t  f r om th i rd  deg ree  me thods  du r ing  the  i nves t i ga t i on

'  o f  cases .  Po l i ce  pe rsonne l  f ound  gu i l t y  o f  us i ng  such  me thods

render  themse lves  l i ab le  to  exemp la ry  pun ishmen t .  A  numl re r

o f  examp les  can  be  c i t ed  to  undersco re  the  fac t  t ha t  i n  I nd ia  '

an  en t i re  ne twork  o f  sa feguards  w i th in  a  democra t i c  sys tem

are  ava i l ab le  t o  p reven t  cases  o f  human  r i gh t s  v i o l a t i ons

such  as  t o r t u re  o r  i nvo lun ta r y  d i sappea rances .  (  l as t  week

a  H igh  cou r t  i n  an  l nd ian  s ta te  has  awarded  Rs -1 .44  ] akhs

as  damages  aga ins t  t he  s ta te  Governmen t  f o r  t he  dea th  o f  a

pe rson  i n  po l i c y  cus tody .  The  H igh  cou r t  he ld  t ha t  j  a i  I

. . . 4 / _



o f f i c i a l s  w e r e  d u t y - b o u n d  t o  e n s u r e  s a f e t y  o f  p r i s o n e r s  a n d

d e r S l i c t i o n  o n  t h e i r  p a r t  h a s  d e p r i v e d  a  c i t i z e n  o f  h i s  l i f e '  \

I n  a d d i t i o n  t o  t h e  c o n s t i t u t i o n a l  r  ] u d i c i a l  a n d  l e q a I

I
p ro tec t i o l  f o  pe rsons  i n  cus tody ,  add i t i ona l  sa fegua rds  ex i s t :

i n  t he  f o rm  o f  a  comp le te r y  f r ee  and  un fe t t e red  p ress '  pub l i c

med ia  and  hea l t hy  po l i t i ca l  i ns t i t u t i ons .  such  f o rms  o f

p ro tec t i on  bu t t ress  Governmen t ' s  own  e f fo r t s  t o  ma in ta in  j  t s

commi tmen t  t o  sa feguard ing  human  r i gh ts '

M r .Cha i rman , t heGove rnmen to f l nd iahasg i ven i t ' s

comp le te  coopera t i on  to  the  spec ia l  Rappor teu r  on  To r tu re

and theWork ingGrouponEn fo rcedOr lnvo }un ta r y

D isappearances .  some cases  o f  a l l eged  to r tu re  had  been

re fe r red  t o  us  l as t  yea r ,  and  we  w i l l  be  send ing  a

comprehens ive  rep l y  i n  rega rd  to  them.  I  mus t  men t ion ,  however

tha t  some o f  t hese  cases  had  come to  ou r  no t i ce  even  be fo re

they  were  re fe r red  to  us  by  the  spec ia l  Rappor teu r ,  and  the

p rocesso fmak ingan inqu i r yhada l readybeense t i nmo t i on .

In  some o f  
-  

t hese  cases  where  i t  was  es tab l i shed  tha t  t he

a l l ega t i ons  o f  t o r tu re  were  t rue ,  t he  v i c t ims  have  been  pa id

compensa t ion  and  s teps  fo r  t ak ing  ac t i on  aga ins t  t he  gu i l t y

o f f i c i a l s  a re  unde rwaY .

t l owever ,  no t  a l l  t he  cases  re fe r red  to  us  by  the  Spec ia l

Rappor teu r  on  To r tu re  fa l t  i n  t h i s  ca tego ry '  Some o f  t he

a l l ega t i ons  a re  f ound  t o  be  f a l se .  I n  one  such  case ,  t he

med i ca l  r epo r t s  we re  no t  cons i s ten t  w i t h  t he  a l l ega t i ons  made '

and  i t  i s  ou r  imp ress ion  t ha t  t he  a l l ega t i on  was  made  onJy

to  de fame  the  po l i ce .  Mo reove r r  mY  de lega t i on  wou ld  l i ke

to  men t ion  tha t  t he  repo r t  o f  t he  spec ia l  Rappor teu r  on  To r tu r :e

i s  somewha t  a t  va r i ance  w i t h  t he  cases  as  t hey  we re  re fe r red



/
D to  us .  Howeve r r  ds  s ta ted  ea r l i e r ,  we  w i l l  be  rep l y i ng  t o

the  Spec ia l  Rappo r teu r  on  a I l  spec i f i c  ma t t e r s .

Th i s  b r i ng  us  to  the  o the r  impor tan t  repo r t ,  t ha t  o f

the  Work ing  Group  on  En fo rced  o r  I nvo lun ta ry  D isappearances .

We have  ex tended  fu l l  coopera t i on  to  the  Work ing  Gro r :p  and

fu rn i shed  i n fo rma t ion  on  seve ra l  cases .  I {owever ,  we  a re

compe l l ed  to  po in t  ou t  t ha t  t he re  i s  need  fo r  t he  re f i nemen t

o f  t he  work ing  me thods  o f  t h i s  Group .  We wou ld  l i ke  to  exp ress

our  s t rong  sense  o f  unhapp iness  a t  some o f  t he  p rocedures

be ing  fo l l owed  by  the  Group .  The  po r t i on  re la t i ng  to  my

coun t ry  i n  t he  l a tes t  repo r t  o f  t he  Work ing  Group  i nco rpo ra tes

ce r ta i n  a l l ega t i ons  made  by  t he  Cha i rman  o f  t he  so -ca l l ec i

S i kh  Human  R igh ts  Group . I  quo te  f rom the  repo r t :

"Du r i ng  i t s  twen ty  s i x t h  sess ion ,  t he  Work ing  f l c r : oup

met  the  Cha i rman  o f  t he ' S i k h  H u m a n  R i g h t s  G r o t r p '

(No r th  Amer i ca ) ,  who  asse r ted  t ha t  t he  I nd ian  Gove rnmen t  had

enac ted  l - aws  cu r t a i l i ng  seve ra l  r i gh t s  and  i n  pa r t i cu l a r  t he

r igh t  t o  habeas  co rpus .  Two  yea rs  mus t  e lapse  be fo re  a  wr i t

o f  habeas  co rpus  cou ld  be  f i l ed "  .  ( unguo te )

Mr .  cha i rman ,  i t  i s  un fo r tuna te  tha t  t he  work ing  Group

has  i nc l uded  such  an  a l l ega t i on  i n  i t s  r epo r t  w i t hou t  f i r s t

re fe r r i ng  i t  t o  us  fo r  obse rva t i ons .  The  a l l ega t i ons  mac le

by  the  s i kh  Human  R igh ts  Group  a re  comp le te l y  base less .  The re

i s  no  l aw  in  rnd ia  wh ich  s ta tes  tha t  two  yea rs  mus t  e lapse

be fo re  a  w r i t  o f  Hebeas  co rpus  can  be  f i l ed .  wh i l e  i t  i s

t rue  tha t  an  appea l  under  the  An t i -Te r ro r i s t  Law can  be  made

on ry  t o  t he  sup reme  cou r t ,  t he  i nhe ren t  j u r i sd i c t i on  o f  t he

H igh  cou r t s  unde r  A r t i c res  226  and  227  i s  i n t ac t .  The  sup reme

cou r t  i s  t he  h i ghes t  cou r t  o f  t he  l and  and  j ud i c i a l  r ev i ew

? l
h / -
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L  

i s  t h e r e f o r e  m a i n t a i n e d .  T h e r e f o r e ,  t h e  a l l e g a t i o n s  m e n t i o n e d

i n  t h e  r e p o r t  a r e  w r o n g .  T h e  r e p o r t  a p p e a r s  t o  p r o j e c t  t h e

v i e w  t h a t  a p p e a l i n g  t o  t h e  S u p r e m e  C o u r t  i s  " e x t r e m e l y

e x p e n s i v e  a n d  p r a c t i c a l l y  i m p o s s i b l - e  f o r  p e o p l e  f r o n  t h e

v i I l a g e s " .  T h e s e  d i f f i c u l t i e s  p r o j e c t e d  i n  a p p e a l i n g  t o  t h e

S u p r e m e  C o u r t  a r e  d i s t o r t e d .  T h e  S u p r e m e  C o u r t  h a s  t r e a t e d

e v e n  a  p o s t  c a r d  a s  a  w r i t  p e t i t i o n  f o r  t h e  p r o t e c t i o n  o f

f u n d a m e n t a l  r i g h t s .

M r .  C h a i r m a n r  w €  a r e  c o m p e l l e d  t o  s t a t e  t h a t  h a d  t h e

W o r k i n g  G r o u p  t a k e n  t h e  b a s i c  p r e c a u t i o n  t o  c h e c k  t h e  v e r a c i t y

o f  t h e s e  a l l e g a t i o n s ,  i t  c o u l c l  h a v e  a v o i d e d  b e i n q  p u t  i n  a

p o s i t i o n  o f  b e i n g  r e s p o n s i b l e  f o r  p u b l i s h i n g  f a b r i c a t e d  r e p o r t s

a n d  d i s t o r t i o n s  a t  t h e  i n s t a n c e  o f  u n r e c o g n i s e d  a n d  m o t i v a t e d

9 l l o . ( h ,  W e  f e e l  t h a t  t h e  W o r k i n g  G r o u p  m a y  l o s e  c r e d i b i l i t y
u l

as  a  resu l t  o f  any  has t y  ac t i on ,  and  i t s  f u tu re  a l l ega t i ons

and  f i nd ings  may  be  seen  by  gove rnmen ts  w i th  some degree

o f  skep t i c i sm .

I  r epea t ,  M r .  cha i rman r  w€  ob jec t  t o  t he  p rocedu re

wh ich  has  been  fo l l owed  w i th  rega rd  to  the  a l l ega t i ons  made

by  t he  so -ca l t ed  'S i kh  Human  R igh t s  G roup ' .  These  a l l ega t i ons

have  un fo r tuna te l y  been  i nc luded  i n  the  repo r t  w i thou t  ou r

comments  hav ing  been  sough t . T h e  p r o c e d u r e  i m P l i e s  g i v i n g

c redence  t o  unsubs tan t i a ted  a l l ega t i ons  aqa ins t  gove rnmen ts

w i thou t  g i v ing  the  gove rnmenL  an  oppor tun i t y  t o  respond  -

Such  a  work ing  p rocedu l :e  mus t  be  rev iewed  immed ia te l y '  The

Work ing  Group  has  a  sens i t i ve  human i ta r i an  manda te  t< l

d i scha rge .  Th i s  t ask  w i l l  be  comprom ised  i f  i t  i s  i n t e rp re ted

as  be ing  one  o f  pub l i c i s i ng  unsubs tan t i a ted  and  i n  f ac t  f a l se

7 l _
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a l l ega t i ons  aga ins t  gove rnmen ts  o r  o f  emba r rass ing  gove rnmen ts

ra the r  t han  work ing  coopera ta i ve l y  w i th  them.

In  th i s  rega rd  we  were  happy  to  no te  tha t  i n  h i s

in t roduc to ry  s ta temen t  t h i s  morn ing ,  t he  Cha i rman  o f  t he

Work ing  GroUp  on  En fo rced  o r  I nvo lun ta ry  D isappearances  has

h imse l f  i nd i ca ted  tha t  t he  Work ing  Group ,  i n  t he  second  yea r

o f  i t s  p resen t  manda te ,  w i l l  cons ide r  imp rov ing  i t s  r epo r t i - ng

on  a l l ega t i ons  and  p roposa ls  o f  a  genera l  na tu re  rece i ved

f rom non-qove rnmen ta l  o rgan isa t i ons .  We a re  g lad  tha t  he

has  t aken  cogn i sance  o f  t he  f ac t  t ha t  such  a l l ega t i ons  mus t

be  supp lemen ted  by  any  v iews  o r  obse rva t i ons  wh ich  t -he

governments ccncernedmight  wish to  put  forward.  We s t rong  1 -y

suppor t  t he  sugges t i on  tha t  t he  Work ing  Group  shou ld  rev i se

i t s  own  p rocedures  w i th  a  v iew  to  be t te r  respond ing  to  t l t e

d i f f e ren t  s i t ua t i ons  i t  f aces  i n  t he  accomp l i shmen t  o f  i t s

t asks .

I  t hank  you r  Mr .  Cha i rman

!


